
 
BEFORE THE HEARING EXAMINER 

FOR CITY OF VANCOUVER 
 
In the Matter of the Application of  ) NO. PRJ2012-00385/PLD2012-00003 
      )  
William Huyette  )  
      )  Cedarbrook II & II Plat Alteration 
      ) 
      )  
for Approval of a Plat Alteration ) FINDINGS, CONCLUSIONS, AND  
 ) DECISION 
 )   

 
SUMMARY OF DECISION  

The requested preliminary plat alteration to remove an as-yet unimproved rustic trail easement 
recorded on Lot 16 of the Cedarbrook II & III plat is APPROVED subject to condition.   
 

SUMMARY OF RECORD 
Request
William Huyette requested approval of a preliminary plat alteration to remove a required, as-yet 
unimproved rustic trail in an easement recorded on Lot 16 of the Cedarbrook II & III plat.  Lot 
16 is addressed as 8001 NE 16th Street, Vancouver, Washington. 

: 

 
Hearing Date
The Vancouver Hearing Examiner held an open record hearing on the plat alteration application 
on June 13, 2012.   

: 

 
Testimony
At the open record hearing the following individuals presented testimony under oath:  

: 

 
Jon Wagner, Senior Planner, City of Vancouver  
William D. Huyette, Applicant 
Kristina Michaels 
Deana Eley 
Daniel Eley  
Bill Maggs 
Terry Allan 

 
Exhibits
At the open record hearing the following exhibits were admitted in the record: 

: 

 
1. Staff Report to the Hearing Examiner, dated May 30, 2012 
2. Site Map 

3. Pre-application Waiver Application, dated March 30, 2012 
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4. Pre-application Waiver Approval Letter, dated April 3, 2012 
5. Plat Alteration Application, dated March 20, 2012, with the following attachments: 

a. Applicant's Pre-Application Waiver Narrative (undated, one page) 
b. Declaration of Covenants, Conditions, and Restrictions for the Plat of Cedarbrook II 

& II, recorded January 9, 2003 (eight pages, labeled pages 2-9) 
c. Concomitant Rezone Agreement and Covenant Running with the Land, Rezone 

#V96ZC004 (three pages) 
6. Legal Description of Trail Easement, Minister-Glaeser Surveying, Inc., dated February 

22, 2012 
7. Excerpt of Ordinance M-3256 approving a concomitant rezone agreement to rezone the 

property from Agricultural/Open Space to Urban Low Density Residential 
8. Hearing Examiner Decision, Cedarbrook II & III Subdivision, dated June 7, 1999 

9. Excerpt of City Council minutes of July 6, 1999, approving the preliminary and final 
planned development application 

10. Excerpt of City Council minutes of Sept. 23, 2002, authorizing the mayor to sign the final 
plat of Cedarbrook II & III 

11. Letter from Vancouver/Clark Parks & Recreation dated May 17, 2012 
12. Cedarbrook II and III, recorded plat map, Sheet 1 of 3, specifically note 10 

13. Eighteen public comments received by Planning Staff (25 pages with a cover sheet that 
identifies the date, sender, and whether the comment is via email or US mail) 

14. Planning Staff's PowerPoint presentation slides 
15. Comments of Kristina Michaels, with attached copies of slides used during her testimony  

 
Upon consideration of the testimony and exhibits admitted in the record, the Hearing Examiner 
enters the following findings and conclusions: 
 

FINDINGS 
1. The Applicant requested approval of a preliminary plat alteration to remove a required, 

as-yet unimproved rustic trail in an easement recorded on Lot 16 of the Cedarbrook II & 
III plat.  Lot 16 is addressed as 8001 NE 16th Street, Vancouver, Washington.1

 

  Exhibit 
1; Exhibit 5. 

2. The plat alteration application was submitted on March 20, 2012 and determined to be 
fully complete on March 28, 2012.  Exhibit 1, page 3; Exhibit 5.    

                                                
1 The legal description of the subject property is a portion of the NW Quarter of Section 29, Township 2N, Range 
2E, W. M., also known as Lot 16 of Cedarbrook II & III.  Exhibit 14.   
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3. The property underlying the Plat of Cedarbrook II & III was the subject of a rezone 
application in 1996, which changed the site's zoning from Agricultural/Open Space to 
Urban Low Residential.   One condition of the Concomitant Rezone Agreement and 
Covenant Running with the Land created a conservation easement within the plat via the 
following language: 
 

3.1 Subsequent Development. 
… 
(d) The ravine area shall be retained in its natural condition and protected by a 
conservation easement.  The boundary of the conservation area shall be clearly 
identified on the site through the use of a fence, markers, railroad ties, rocks, or 
other landscaping. 
(e) A pre-manufactured bridge structure shall be utilized to cross the ravine, 
using construction and placement techniques which minimize disturbance of 
the ravine. 

 
The Rezone Agreement does not mention a rustic trail easement on Lot 16 or elsewhere 
within the site.  Exhibit 5.c. 
 

4. After rezone approval, then-owners requested approval of the Plat of Cedarbrook II & III 
in order to create 36 single-family lots and a 0.6-acre conservation easement enclosing the 
steep ravine.   Located at the cul-de-sac end of NE 16th Street at the far eastern end of the 
plat, Lots 15 and 16 are separated from the rest of the lots by the ravine within the 
conservation easement.  Exhibit 2; Exhibit 8; Exhibit 9.  
 

5. At the time of the May 18, 1999 land use hearing on the plat, a department of the City 
requested a plat condition that would require a public pedestrian easement and lighted 
walkway to be built between the eastern and western portions of the site.  The June 2, 
1999 recommendation and decision stated:  
 

The applicant objected to the City’s recommendation of condition of approval 
#9.  Condition #9 of the Staff Report states that a public pedestrian easement 
and lighted walkway shall be constructed between the eastern and western 
portions of the site.  This pedestrian walkway would be required to be added 
to the automobile bridge that will be constructed to cross the forested ravine. 
This forested ravine is being protected to conserve wildlife and natural 
vegetation on the site.  The applicant raised several issues based on the intent 
of this conservation area, and on the fact that because the properties to the 
west where the path leads are in private hands (they are indicated as open 
space on the Comprehensive Plan) and thus the path would lead to nowhere. 
 
The forested ravine is being protected as a means to maintain wildlife habitat 
function and natural vegetation.  In order to accommodate the pedestrian 
access across the ravine, the bridge would have need to be widened an 
additional eight feet.  The widening of the bridge would have required that 
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additional vegetation be removed to accommodate the larger structure. 
Further, the widened structure would result in additional shading of the 
vegetation below, and additional diversion of the precipitation and runoff. 
This may have an adverse impact on existing vegetation as well as provide 
more suitable habitat for invasive species, such as English ivy, to become 
established. 
 
Additionally, in order to meet city standards, the pedestrian walkway would 
need to be lighted.  The lighting would increase nighttime disturbance of 
habitat area for wildlife species.  Many wildlife species depend upon darkened 
environments to hunt or to remain concealed.  The lighting of the bridge 
would increase the disturbance level of the habitat area protected by the 
conservation covenant.  In order to meet the objectives of the conservation 
area, it was recommended that the bridge crossing of the forested ravine be 
minimized to the extent practicable. 
 
In order to consider these objections the record was kept open until May 27, 
1999, to allow Development Review, Parks and the applicant to investigate 
the matter.  As a result, the Parks Department recommended and the applicant 
agreed to a four-foot wide rustic trail to run south of the cul-de-sac along the 
perimeter of the conservation easement  to the southern boundary where the 
trail will run along the southerly boundary toward the westerly boundary of 
the project area.  
 
The trail is to be a Class 2A local trail meeting the design standards for a 
Class 3 rustic trail.  Consequently, the applicant would provide a 12-foot 
easement through most of the trail area to limit the impact to the existing 
trees, but the four-foot wide trail will be made of crushed road surfacing and 
need not be lighted.  The part of the trail within the conservation area will not 
be graded and crushed rock will be placed on top of existing surface.  Finally, 
the trees within the preservation area should not be removed as a result of the 
trail, and the purpose of providing a 12-foot easement for a four-foot wide 
graveled path is to allow for maneuverability needed to avoid impacting the 
trees. 

 
Exhibit 8. 
 

6. In the June 2, 1999 recommendation and decision, condition  number 10 read: 
 

A 12-foot easement for a public four-foot wide rustic trail to run south of the 
cul-de-sac along the perimeter of the conservation easement to the southern 
boundary where the trail will run west along the southern boundary towards 
the western boundary of the project area shall be provided.  The easement may 
be wider where necessary to allow a turning movement.  The trail is to be 
Class 2A local trail meeting the design standards for a Class 3 rustic trail.  The 
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four-foot wide trail will be made of crushed road surfacing and need not be 
lighted.  The part of the trail within the conservation area will not be graded 
and the crushed rock will be placed on top of existing surface.  The trees 
within preservation area should not be removed as a result of the trail. 

 
Exhibit 8.   
 

7. The hearing examiner's recommendation on the preliminary plat was considered in a 
public meeting of the City Council on July 6, 1999.  The Council accepted public 
testimony prior to making their ruling.  One member of the public testified about concerns 
regarding drainage but was in support of the project.  Minutes of the meeting contain no 
mention of testimony about the trail.  The City Council adopted the examiner's 
recommendation and approved the preliminary plat and planned development.  Exhibit 9.   
 

8. On September 23, 2002, the City Council considered the request for final plat approval for 
Cedarbrook II & III.  Concluding that all conditions in the hearing examiner's preliminary 
approval had been satisfied, the Council approved the final plat.  Exhibit 10.   
 

9. On the face of the recorded plat, Note 10 read: 
 

Prior to the issuance of a building permit for Lots 15 and 16, west of the 
conservation easement, adequate bridge access, utility services, and the rustic 
trail shall be constructed in accordance with the Hearings Examiner's final 
recommendation for Cedarbrook II & III, case number AU962388. 

 
Exhibit 12. 
 

10. The easement for the rustic trail is located wholly within  Lot 16.  Undeveloped Lot 16 is 
owned by William Huyette, the Applicant.  The proposed plat alteration would impact 
only Lot 16.  Huyette Testimony; Exhibit 2; Exhibit 5; Exhibit 5.a. 
 

11. The Applicant requested a pre-application waiver on March 20, 2012.  Exhibit 3; Exhibit 
5.a.  Planning Staff reviewed the application and approved the pre-application waiver on 
April 3, 2012.  Exhibit 4.   
 

12. The record contains a copy of the Covenants, Conditions, and Restrictions (CC&Rs) 
recorded with the Plat of Cedarbrook II & III.  In Section 9, the CC&Rs address 
easements associated with utilities and drainage.  They contain no reference to the rustic 
trail easement on Lot 16.  Exhibit 5.b. 
 

13. Notice of application was issued April 10, 2012, with a 30-day comment period.  When 
the comment period ended May 10, 2012, no written comments had been received.  A 
second notice of the proposal was sent to property owners within the subdivision  on May 
22, 2012, which contained an exhibit specifically indicating the area of the easement 
sought to be extinguished.  Both notices informed recipients of the ability to submit 
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comments at the public hearing.  Exhibit 1, page 6; Wagner Testimony.   
 

14. In response to the application for plat alteration to vacate the trail easement, the City of 
Vancouver Parks Department submitted the following comments: 

 
As part of a site development review process back in 1999, a 12-foot trail 
easement was required on a proposed residential lot at the end of what is now 
NE 16th Street in Vancouver.  The development is located north of David 
Douglas Park and south of the Burnt Bridge Creek Regional Trail.  The 
original intent of the trail easement may have been for a shortcut to the park. 
 
However, the easement extends from the end of a cul-de-sac  public right-of-
way into a private residential property.  The easement alignment also traverses 
very steep slopes prohibiting any reasonable construction of an accessible trail.  
The alignment is not connected to any regional or local trail connection or 
future alignment in the 2004 adopted City of Vancouver Walking & Bicycle 
Master Plan or in the 2006 adopted VCPRD Regional Trail and Bikeway 
System Plan. 
 
The existing easement does not provide a realistic contribution to the 
interconnected system of parks, trails, and open space within the City. 
 
Vancouver-Clark Parks and Recreation Department supports the 
relinquishment of this 12-foot rustic trail easement on that portion of Lot 16 of 
the Cedarbrook II and III according to the plat recorded in Book 311 in Clark 
County, Washington. 
 

Exhibit 11. 
 

15. Several members of the public appeared to present testimony regarding the request to 
extinguish the easement.  Extensive testimony was offered by a neighbor of the plat, 
Kristina Michaels. who has lived in the area for one year and is "looking for a better way 
to get to David Douglas Park."  She opposed the plat alteration and supports construction 
of the rustic trail.  Ms. Michaels testified that the trail would save her walking a long 
distance and would keep her from walking on 12th Street which has no sidewalks.  She 
provided extensive recommendations on how the trail could be built and has discussed 
the question of providing access for a continuation of the trail with property owners to the 
west.  Michaels Testimony; Exhibit 15. 
 

16. Others who testified were not in favor of the trail and supported the plat alteration 
application to extinguish the easement.  Most comments were regarding the fact that the 
trail, if built, would attract non-residents to the neighborhood without any legitimate 
destination.  One person noted that David Douglas Park is an adult baseball field facility, 
rather than a neighborhood park, such as nearby Coop Park.  Deana Eley; Daniel Eley; 
Bill Maggs; Terry Allan. 
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17. In addition to the steepness of the ravine, the Applicant noted that there are several large 
trees protected by the City's tree conservation ordinance in the easement that would make 
trail construction difficult.   Huyette Testimony. 
 
 

CONCLUSIONS 
Jurisdiction
Pursuant to Vancouver Municipal Code 20.320.080.D and 20.210.020 Table 20.210-1, alterations 
of recorded subdivisions are Type III development applications decided by the Hearing Examiner.   

: 

 
Criteria for Review
Pursuant to Vancouver Municipal Code 20.320.080, any alteration or modification of a short 
subdivision or subdivision plat shall be undertaken pursuant to all applicable development 
standards including regulations established in 58.17.215 - 220 RCW by a Type II or Type III 
process, respectively. 

: 

 
RCW 58.17.215 , Alteration of a Subdivision, Procedure

When any person is interested in the alteration of any subdivision or the altering of any 
portion thereof, except as provided in RCW 58.17.040(6), that person shall submit an 
application to request the alteration to the legislative authority of the city, town, or county 
where the subdivision is located.  The application shall contain the signatures of the 
majority of those persons having an ownership interest of lots, tracts, parcels, sites, or 
divisions in the subject subdivision or portion to be altered.  If the subdivision is subject 
to restrictive covenants which were filed at the time of the approval of the subdivision, 
and the application for alteration would result in the violation of a covenant, the 
application shall contain an agreement signed by all parties subject to the covenants 
providing that the parties agree to terminate or alter the relevant covenants to accomplish 
the purpose of the alteration of the subdivision or portion thereof. 
 
Upon receipt of an application for alteration, the legislative body shall provide notice of 
the application to all owners of property within the subdivision, and as provided for in 
RCW 58.17.080 and 58.17.090.  The notice shall either establish a date for a public 
hearing or provide that a hearing may be requested by a person receiving notice within 
fourteen days of receipt of the notice. 
 
The legislative body shall determine the public use and interest in the proposed alteration 
and may deny or approve the application for alteration.  If any land within the alteration 
is part of an assessment district, any outstanding assessments shall be equitably divided 
and levied against the remaining lots, parcels, or tracts, or be levied equitably on the lots 
resulting from the alteration.  If any land within the alteration contains a dedication to the 
general use of persons residing within the subdivision, such land may be altered and 
divided equitably between the adjacent properties. 
 
After approval of the alteration, the legislative body shall order the applicant to produce a 
revised drawing of the approved alteration of the final plat or short plat, which after 

: 
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signature of the legislative authority, shall be filed with the county auditor to become the 
lawful plat of the property. 

   
RCW 58.17.217, Alteration or Vacation of a Subdivision, Conduct of hearing

Any hearing required by RCW 
: 

58.17.212, 58.17.215, or 58.17.060 may be administered 
by a hearings examiner as provided in RCW 58.17.330. 
 

RCW 58.17.218 , Easements by Dedication
The alteration of a subdivision is subject to RCW 

: 
64.04.175. 

   
RCW 64.04.175, Easements established by dedication - Extinguishing or Altering

Easements established by a dedication are property rights that cannot be extinguished or 
altered without the approval of the easement owner or owners, unless the plat or other 
document creating the dedicated easement provides for an alternative method or methods 
to extinguish or alter the easement. 

: 

 
Conclusions Based on Findings
1. The recoded easement only encumbers Lot 16.  Its creation was requested by the 

Parks Department or other City department for eventual public trail development.  
The easement was not dedicated to the use and enjoyment of all owners of lots within 
the plat through the rezone or the preliminary plat.  The easement is not referenced in 
the plat's CC&Rs.  With the Applicant's signature, all necessary signatures of 
property owners have been gathered.  No approval from other lot owners within the 
plat is required to proceed.  Findings 1, 3, 5, 6, 9, 10, and 12. 

: 

 
2. The Applicant satisfied the Type III land use application procedures required in the 

Vancouver Municipal Code.   All notice of the plat alteration required by City Code 
and the Revised Code of Washington was provided.  Findings 2, 11, and 13.  
 

3. There is no evidence that Lot 16 is part of an assessment district.  The easement did 
not constitute a dedication of land to the general use of persons residing within the 
subdivision but rather was intended to serve the general public.  The Applicant is the 
only party with ownership interest in the easement.  A condition of approval would 
address the RCW's requirement for a revised drawing of the approved alteration of 
the final plat and its filing with the county auditor.  Findings 3, 4, 5, 6, 9, and 10.  
 

4. The easement extends from the end of a public cul-de-sac into private property.  Its 
alignment is not connected to any existing regional or local trail or any future trail 
alignment identified in the 2004 Vancouver Walking & Bicycle Master Plan or in the 
2006 VCPRD Regional Trail and Bikeway System Plan.  The easement's alignment 
traverses very steep slopes on which it would not be possible to build an accessible 
trail.  The existing easement is not a realistic part of the interconnected system of 
parks, trails, and open space within the City.   Despite the desire of some members of 
the public to see a trail developed within the easement, there is no indication in the 
record that the City would undertake construction of such a trail at any foreseeable 

http://apps.leg.wa.gov/rcw/default.aspx?cite=58.17.212�
http://apps.leg.wa.gov/rcw/default.aspx?cite=58.17.215�
http://apps.leg.wa.gov/rcw/default.aspx?cite=58.17.060�
http://apps.leg.wa.gov/rcw/default.aspx?cite=58.17.330�
http://apps.leg.wa.gov/rcw/default.aspx?cite=64.04.175�
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time.  Retention of the easement does not serve the public interest.  Reference to the 
easement shall be removed from Lot 16 on the plat map as well as from Note 10 on 
Page 1 of the plat.  Findings 4, 5, 6, 9, 10, 12, and 14.  

 
DECISION 

Based on the foregoing findings and conclusions, the requested preliminary plat alteration to 
remove a required, as-yet unimproved rustic trail in an easement recorded on Lot 16 of the 
Cedarbrook II & III plat is APPROVED subject to the following condition: 
 
1. The Applicant shall prepare the required plat alteration documentation for review by City 

Council and signature by the Mayor prior to recording with the County Auditor. 
 
 
Decided June 25, 2012. 

 
By: 
 
 
       
Sharon A. Rice  
City of Vancouver Hearing Examiner  

 

owner
Placed Image
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